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September 26, 2011
To:   
ATA Executive Committee

        
ATA Litigation Center Board of Directors

From:  
Robert Digges, Jr. 

Re:
Litigation Update – September 2011
ATA Party Litigation Matters

An update on the primary litigation cases in which ATA is or would be a party is provided below:

●   California Port Challenge -   On September 26, 2011, the Ninth Circuit Court of Appeals found that the Port of Los Angeles Concession Agreement’s (“CA”) ban on the use of independent contractors is preempted by the federal rates, routes and services preemption provision.  The Port’s ban on independent contractors has been the focus of the litigation and its business-changing effect was by far the greatest concern to the trucking industry. The Court found that other less intrusive aspects of the Concession Agreements (the off-street parking provision, financial capability requirement, maintenance provision, and placard requirement) were not preempted because the Port is imposing them in furtherance of their role as a market participant in the market for port services.  A strong dissent by the panel’s Chief Judge argued that all of the challenged aspects of the Concession Agreements are preempted.      


  ATA must now decide whether any further appeal is worth the additional cost. The CA provisions upheld by the Court, although potentially administratively burdensome and costly, have a comparatively minor impact on trucking company port operations.   If an appeal is pursued (likely to the United States Supreme Court) the panel’s Chief Judge’s strong dissent will be very valuable.  The Port also has the right to appeal the independent contractor ban ruling and if it does, ATA will have little reason not to also appeal the other issues in the case.         

In a related matter, the same District Court Judge ruled in favor of the Natural Resources Defense Council (NRDC) in a suit by it against the settlement ATA negotiated with the Port of Long Beach.  The Court’s ruling, however, is largely procedural in nature and simply requires the Port to do a study, pursuant to the California Environmental Quality Act, of whether the settlement will have a substantial impact on the environment.    
●   Hours of Service -   The Federal Motor Carrier Safety Administration (FMCSA or Agency) published its latest proposed changes to the HOS rules on December 29, 2010.  As the comments submitted by ATA in early March reflect, the proposal’s effort to reduce daily driving time to 10 hours and significantly alter the 34-hour restart is significantly flawed.  In short, the Agency did not even attempt to explain contradictions between its current position and its prior factual findings and conclusions in favor of the 11 and 34 hour provisions and its cost/benefit analysis of the proposed changes has been shown by independent experts to be rife with errors.  The Agency is scheduled to issue a final rule by October 28, 2011.  If significant adjustments to the proposal are not made in the final HOS rule, ATA will have a very strong legal basis for suit.  ATA will have 60 days to file its legal challenge, with the option of either seeking an injunction that would prevent the Agency from enforcing the rules until the appeal is decided or seeking expedited treatment of the appeal aimed at resolving the legitimacy of the Agency’s changes before motor carriers have to begin making significant operational adjustments to comply with the altered provisions.

●   California Low-Carbon Fuel Standard Case -   ATA is among several named plaintiffs in a legal challenge to a low-carbon fuel standard (“LCFS”) regulation adopted by the California Air Resources Board (“CARB”).  The LCFS regulation requires fuel providers (refiners, importers and blenders of fuel) to reduce the “carbon intensity” of the fuels they sell in California.  Under the LCFS regulation, transportation fuels are assigned carbon intensity values based on their greenhouse gas (“GHG”) emissions and based on the GHG emissions associated with their production and transport to California.  Fuels produced outside of California, therefore, inherently have a higher carbon intensity rating than fuels produced in the State.  This disparate treatment of fuels depending upon where they are produced forms the basis of a commerce clause challenge to the regulation: namely that it discriminates against out-of-state fuels, thereby promoting and protecting local economic interests.  CARB’s motion to dismiss the case was forcefully rejected by the United States District Court in June, 2010.  The Court rejected CARB’s claim that the federal Clean Air Act authorized it to regulate transportation fuels in the manner undertaken and/or that the Act authorized California to take actions that would otherwise violate the commerce clause.  Briefing on the plaintiffs’ motion for summary judgment based on the commerce clause claims was recently completed.       
ATA Amicus Litigation Cases
ATA has also participated as an amicus in a number of cases of importance to the trucking industry.  An update on the status of those cases is provided below: 
●   Louisiana Anti-Indemnification Law Challenge -   The Louisiana anti-indemnification law is being challenged by the Louisiana Chemical Association.  The Louisiana law, like similar enactments in 29 other states, makes unenforceable contracts that provide for a party to be indemnified for losses caused by that party’s own negligence.  A Louisiana District Court tentatively granted the State’s motion to dismiss the lawsuit in August.  The Court agreed with the State that the Chemical Association had not presented a cause of action upon which relief could be granted.  In coming to that conclusion, the Court considered the various constitutional grounds upon which the law was challenged (including the Contracts Clause; the Due Process and Equal Protection Clauses; and the Commerce Clause) and found that none of the allegations made by the Chemical Association in their pleadings would support a finding that any of those constitutional provisions had been violated.  In accordance with Louisiana law, the Court gave the Association 30 days to amend their pleadings to attempt to establish a cause of action.  In early September, the Chemical Association amended their complaint in an attempt to establish a cause of action.  It is expected that the State will renew its motion to dismiss. 
●   California Wage & Hour Class Action Case -   Still pending is an appeal, in which ATA joined the U.S. Chamber of Commerce and DRI in an amicus brief, by a motor carrier of a class action certification in a California wage and hour case that includes a claim that drivers are being unlawfully deprived meal breaks.  Dozens of motor carriers face similar legal challenges, all of which are seeking class action status so as potentially to allow the recovery of financial compensation for hundreds or thousands of employees in a single action.  Defeating class certification makes this type of litigation far less attractive to plaintiff attorneys and drastically reduces defendants’ liability exposure.  The amicus brief argues that all the various claims presented required proof of the specific circumstances surrounding each individual’s alleged deprivation and are thus not amenable to class action treatment, which requires only proof of common facts to establish liability. The brief bluntly reminds the Court that the class action mechanism is increasingly being abused by plaintiff attorneys to raise the stakes and expense of litigation as a way to coerce settlements even in cases with virtually no legal merit.  A decision by the Ninth Circuit Court of Appeals in this matter is likely to set important precedent for administration of all similar trucking industry cases.  The United States Supreme Court’s recent decision in the Wal-Mart case may positively influence the Ninth Circuit’s view of the case.  
●   New Jersey Port Classification Case -   ATA joined the New Jersey Motor Truck Association in an amicus brief supporting a drayage motor carrier’s motion to dismiss various wage and hour claims made by a putative class of independent contractor drivers.  The drivers’ claims, relating to matters such as minimum wage, overtime, and workers compensation coverage, all were based on the threshold contention that they were employees and not independent contractors.  In support of the motion to dismiss, the Associations explained that the legal standard for determining worker status is the right-to-control test and that under such test, actions by motor carriers based on government obligations or customer demands do not reflect an exercise of employer-type control.  Inasmuch as the drivers’ claims of carrier control involved primarily satisfaction of government or customer requirements, the brief argued that the plaintiffs had failed to make factual contentions upon which to base their status claim.  The filing also pointed out that the undisputed provisions of the carrier’s standard lease agreement (which had been appended to the complaint by the plaintiffs) reflected an independent contractor relationship.
